
 
 

 
 

September 7, 2021 
    
   

Honorable Judge Mark Magit 
Presiding Judge of the Superior Court 
Superior Court of the State of California County of Mono 
 
 
Re: Response to Grand Jury Finding related to Conflicts of Interest 

Honorable Judge Magit: 

We are writing on behalf of our client, Mammoth Lakes Housing, Inc., a California 
nonprofit public benefit corporation ("MLH") with regards to the 2020-2021 Grand Jury 
Workforce Housing Crisis Final Report dated June 14, 2021 (the "Report").  Specifically, 
MLH would like to provide additional information and clarification with regards to 
Finding F1 and F3T, which is being submitted to you prior to September 30, 2021 
deadline contained in the Report. 

The Report states that "The MLH Board includes one member of the Town Council and 
one member of the County Board of Supervisors.  At least one of the previous contracts 
has been voted on and signed by a Town Council member, this represents a conflict of 
interest.  In the Report, the Mono County Civil Grand Jury recommends that MLH 
review its current procedures to ensure that conflicts of interest are avoided and suggests 
that contracts between MLH and a government entity not be voted on or signed by the 
MLH board member representing the governmental entity.   

MLH does not agree with the finding that a conflict of interest exists and MLH intends to 
observe the procedures set forth in Part IV hereof, which are consistent with applicable 
laws. 

Parts I through IV of this Response are intended to specifically address Finding F1.  Part 
V of this Response is intended to specifically address Finding F3-T. 

I. Statement of Facts. 
 
MLH is an independent California nonprofit public benefit corporation established for the 
purpose of acquiring and developing reasonably affordable housing for the resident 
worker population of the greater Mammoth Lakes area.  As such, MLH is governed by 
the California Nonprofit Public Benefit Corporation Law (California Corporations Code 
§§5110-6910) and pursuant to the Second Amended and Restated Bylaws, adopted on 
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February 5, 2019 (the "Bylaws"), a copy of which is attached as Attachment A to this 
Response Letter.   

Section 4.3 of the Bylaws fixes the authorized number of directors on the MLH board of 
directors (the "Board") to be up to nine, but not less than six.   As required under §4.7(c) 
of the Bylaws, MLH's Board must include one member of the Mammoth Lakes Town 
Council (the "Council Member Director") and one member of the Mono County Board of 
Supervisors (the "County Supervisor Director").  The Council Member Director and the 
County Supervisor Director shall collectively be referred to as the "Public Official 
Directors".  Under § 4.4 of the Bylaws, none of the directors on the Board receive more 
than nominal compensation for attendance at meetings. 

MLH and the Town of Mammoth Lakes (the "Town") have entered into services 
contracts under which MLH agreed to provide the Town professional housing consulting 
services required by the Town.  As cited in the Report, MLH has contracted with the 
Town to help the Town accomplish some of its housing goals and provide stewardship of 
the Town's ownership deed restricted housing portfolio.  The contract between MLH and 
the Town did not provide any compensation or confer any benefit, directly or indirectly 
to the Council Member Director.   

Additionally, MLH has also contracted with the County of Mono (the "County") to assist 
the County in the administration of the County's housing programs. The contract between 
the MLH and the County did not provide any compensation or confer any benefit, 
directly or indirectly to the County Supervisor Director. 

As cited in the Report, a prior contract between the MLH and the Town was voted and 
signed by a town council member who simultaneously serves on the Corporation's Board.  
The Report, however, does not cite a particular law or standard of care that was violated 
or that caused a particular conflict under the applicable laws. 

II. Statement of Law. 
 
To determine whether a conflict of interest exists with regards to the Public Official 
Directors an analysis must be conducted based on their status as elected officials and as 
members of the board of directors of a nonprofit corporation.  This section summarizes 
the laws that apply in each circumstance. 
 

A. Laws Applicable to Elected Officials 
 
Conflict of Interest Standard.  Potential conflicts of interest by government officials are 
analyzed under Government Code § 1090, which states "Members of the Legislature, state, 
county, district, judicial district, and city officers or employees shall not be financially 
interested in any contract made by them in their official capacity, or by any body or board 
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of which they are members. Nor shall state, county, district, judicial district, and city 
officers or employees be purchasers at any sale or vendors at any purchase made by them 
in their official capacity."  This strict prohibition applies even if the board member 
discloses the financial interest, does not participate in any discussions about the contract 
and does not vote on its approval. 
 
If a contract is made in violation of Government Code § 1090, then any party except the 
interested officer may void it.  (Gov. Code, § 1090)  Moreover, a party, other than the 
interested official to the contract, may bring an action to disgorge any profit made by the 
financially interested official, in addition to receiving restitution for any payments made 
by the non-interested party.  In sum, "[s]tatutes [such as § 1090] prohibiting personal 
interests of public officers in public contracts are strictly enforced." (People v. Vallerga 
(1977) 67 Cal.App.3d 847, 866.)  
 
Courts look at both direct and indirect financial interests government officials may receive 
from the transaction.  As the Vallerga court states:  "[w]hether a [public official] holds a 
prohibitive interest at the time he votes for a contract must be determined from all the facts 
existing at the time of its adoption."  (People v. Vallerga (1977) 67 Cal.App.3d 847, 965.)  
What matters is not the source of the financial interest, but that "if the member is for any 
reason placed in such position that he prefers the execution of a proposed contract more 
than he desires the public good to be served." (Id.)  When "considering conflicts of interest 
[courts] cannot focus upon an isolated ‘contract’ and ignore the transaction as a whole.”  
(Eden Township Healthcare Dist. v. Sutter Health (2011) 202 Cal.App.4th 208, 221.)  
Thus, courts are likely to look beyond the terms of the actual contract to the facts and 
circumstances of the transaction when determining whether a public official has a financial 
interest.  
 
Incompatibility of Offices.  Under, Cal Government Code §1099, a public officer, 
including, but not limited to, an appointed or elected member of a governmental board, 
commission, committee, or other body, may not simultaneously hold two public offices 
that are incompatible. Offices are incompatible when any of the following circumstances 
are present, unless simultaneous holding of the particular offices is compelled or expressly 
authorized by law: (1) either of the offices may audit, overrule, remove members of, 
dismiss employees of, or exercise supervisory powers over the other office or body; (2) 
Based on the powers and jurisdiction of the offices, there is a possibility of a significant 
clash of duties or loyalties between the offices; or (3) public policy considerations make it 
improper for one person to hold both offices. 
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B. Laws Applicable to Nonprofit Board of Directors 
 
General Responsibilities.  Under Corporations Code § 5210, the activities and affairs of a 
corporation must be conducted, and all corporate powers must be exercised by or under a 
board of directors.  A nonprofit director's fiduciary duties include the duty of care and the 
duty of loyalty.  The fiduciary duties of a director extend to the corporation they service 
and to the general public.  Holt v College of Osteopathic Physicians & Surgeons (1964) 
61 C2d 750, 754; Queen of Angels Hosp. v Younger (1977) 66 CA3d 359.   
 
Restriction on Self-Dealings.  Directors of public benefit corporations have a duty not to 
engage in self-dealing transactions.  Under Corporation Code § 5233, a "self-dealing 
transaction" is defined as any transaction to which the corporation is a party, and in 
which one or more of its directors has a "material financial interest," which is generally 
any financial interest large enough to create the appearance of a conflict of interest or 
transactions resulting in the private gain of the director at the expense of the Corporation.  
The director taking part in such a transaction is referred to as an "interested director."  
Such transactions are open to challenge by the corporation, director, or an officer of the 
corporation, or the Attorney General, and may be invalidated if the procedures described 
below are not followed.  
 
Nonetheless, self-dealing transactions are still valid if, the interested director disclose 
their financial interest and the non-interested directors follow the procedures set forth in 
Corporations Code § 5233 to validate a self-dealing transaction before finalizing it.  
These procedures require the board of directors to determine that the corporation entered 
into the transaction for its own benefit, the transaction is fair and reasonable at the time it 
entered into the transaction, and that the corporation could not have obtained a more 
advantageous arrangement with reasonable effort under the circumstances or the 
corporation in fact could not have obtained a more advantageous arrangement with 
reasonable effort under the circumstances.  In reaching these conclusions, the board must 
act in good faith and there must be a full disclosure of all material facts.  Furthermore, the 
board must approve the transaction by a majority of directors then in office without 
counting the director subject to the conflict of interest. 
 
Courts apply the business judgment rule in deciding whether a director, acting without a 
financial interest in the decision or transaction, satisfied the requirements of careful 
conduct imposed by the Corporations Code.  See Gaillard v Natomas Co. (1989) 208 
CA3d 1250, 1264, referenced in Advising California Nonprofit Corporations (3d ed. Cal. 
CEB 2021) §9.107.  Under Corporations Code §5231 directors must perform their duties 
and obligations in good faith, and in a manner they believe is in the best interest of the 

https://research.ceb.com/primary-law/cases/nali9wi
https://research.ceb.com/primary-law/cases/nali9wi
https://research.ceb.com/primary-law/cases/4h6n4ai
https://research.ceb.com/primary-law/cases/60ut3pr
https://research.ceb.com/primary-law/cases/60ut3pr
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corporation and with the care that an ordinarily prudent person in a like position would 
use under similar circumstances.  Advising California Nonprofit Corporations (3d ed. 
Cal. CEB 2021) §9.107 summarizes "The prevailing view of legal commentators in 
California is that the business judgment rule protects directors from personal liability for 
the results of their official actions as long as (1) the decision made, or action taken, was 
in compliance with the standards of care articulated in Corp C §§5231(a), 7231(a), 
9241(a), and (2) the decision was not irrational. See 28 Business Judgment Rule, Cal L 
Rev'n Comm'n Reports 1 (1998). 
 
III. Application to Contracts with County and Town. 
 
The primary issue at hand is whether the Public Official Directors may vote, in their 
capacity as directors of MLH, to approve a contract with the public agency to which they 
are elected.  As explained below, we conclude that no conflict of interest exists and that 
the Public Official Directors may participate in votes if they abide by the procedures set 
forth in Part IV of this Response Letter. 

A. No Conflict as Elected Official Under Government Code §1090.   
 
The approval of a contract between MLH and the Town or County does not create a 
conflict of interest because neither of Public Official Directors are financially interested 
in the contract.  Moreover, the Public Official Directors roles are not incompatible public 
offices.   
 
Under Government Code §1090 the Public Official Directors are banned from being 
financially interested in any contract made by them in their official capacity, or by any 
body of which they are a member.  MLH is a nonprofit public benefit corporation which 
requires that all of MLH's assets are irrevocably pledged to support its charitable purpose 
and may not be used for the private gain of individuals.  MLH's Directors do not have a 
financial interest in the assets of MLH.  While § 4.4 of MLH's Bylaws allow for directors 
to receive nominal compensation for attendance at Board meetings- in practice MLH 
does not provide and has not provided any directors any compensation for attendance at 
meetings.  The contracts between the Town and the County did not result in any direct or 
indirect financial benefit or otherwise to any director- rather the contracts were strictly 
for MLH to provide its affordable housing expertise to help the Town and County 
achieve the general benefits to the community related to their respective affordable 
housing programs.  The Public Official Directors are not financially interested in 
contracts between MLH and the public agencies; therefore, no conflict exists under 
Government Code §1090. 
 

https://research.ceb.com/primary-law/statutes/ca/codes/corpcode/5231
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Furthermore, the common law doctrine of incompatibility of public offices prohibiting an 
individual from holding two public offices if there is a potential conflict or overlap in the 
functions or responsibilities of the two offices are not implicated.  Under Government 
Code §1099, Offices are incompatible unless simultaneous holding of the particular 
offices is compelled or expressly authorized by law.  None of the indicia of 
incompatibility under §1099 are present and serving on the board of directors of an 
unaffiliated independent private nonprofit public benefit corporation is not a public 
office.  Moreover, MLH's Bylaws compel the participation of at least one Town Council 
Member and one member of the Mono County Board of Supervisors, compelling the 
Public Official Directors to participate in the nonprofit's governance, including in the 
review and approval between MLH and other third parties. 

A. No Conflict as Director of Nonprofit Board.   
 
The approval of a contract between MLH and the Town or County is not a self-dealing 
transaction because the Public Official Directors do not have a material financial interest 
in the contracts.  Moreover, the business judgment rule would support the transaction is 
supported by the standard of care and is not irrational. 

Under Corporations Code §5233, a "self-dealing transaction" is defined as any 
transaction to which the corporation is a party, and in which one or more of its directors 
has a "material financial interest," which is generally any financial interest large enough 
to create the appearance of a conflict of interest or transactions resulting in the private 
gain of the director at the expense of the Corporation.  Neither of the Public Official 
Directors have a material financial interest in the contracts between the public agencies 
and MLH and thereof the contract between MLH and the public agencies is not 
considered a "self-dealing transaction" under Corporations Code §5233.  

In this instance, the proper review of the transaction is the business judgment rule 
because the Public Official Directors were acting without a financial interest in the 
decision or transaction.  Under Corporations Code §5231 directors must perform their 
duties and obligations in good faith, and in a manner, they believe is in the best interest of 
the corporation and with the care that an ordinarily prudent person in a like position 
would use under similar circumstances.   

In each instance the Town and the County contracted with MLH to assist the public 
agencies in implementing their affordable housing program.  MLH is an independent 
California nonprofit public benefit corporation established for the purpose of acquiring 
and developing reasonably affordable and provides a level of expertise and experience 
that the public agencies have come to rely on to successfully implement their respective 
housing programs.  In approving these contracts, the governing boards of the public 
agencies and MLH's Board have determined that it is the best interest of both the 
respective public agencies and MLH, to have MLH perform vital housing services to 
residents of the Town and the County.  In all instances all the Public Official Directors 
have acted with the care that an ordinarily prudent person in a like position would use 
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under similar circumstances.  The Report does not cite any evidence that either Public 
Official Director violated the business judgment rule.   

IV. Intended Contract Approval Procedure. 
 
As prescribed in its Bylaws, MLH's Board must include Council Member Director and 
County Supervisor Director.  The inclusion of the Public Official Directors on MLH's 
Board was intentional and deliberate and participation in decision-making should not be 
discouraged or arbitrarily restricted.  MLH intends to implement the following 
procedures to ensure that the Public Official Directors can continue to perform their roles 
in compliance with the applicable laws. 
 
First, MLH will strictly prohibit contracts between Public Official Directors and MLH 
that would result in which they are financially interested. 
 
Second, MLH will require the Public Official Directors to affirmatively confirm that they 
do not have any financial interest in any contracts with the County or Town and for there 
to be a disclosure related to the expected beneficiaries under the contract.   
 
Third, MLH will require that all contracts between MLH and the County or Town contain 
an express prohibition on self-dealing transactions. 
 
Prior to approving contracts between MLH and the County or Town, the MLH Board will 
be required to make the following specific findings: (1) that the transaction is for its own 
benefit; (2) that the transaction is fair and reasonable at the time MLH enters into the 
transaction; and (3) that MLH could not have obtained a more advantageous arrangement 
with reasonable effort under the circumstances or the corporation in fact could not have 
obtained a more advantageous arrangement with reasonable effort under the 
circumstances.   
 
Lastly, MLH will allow the Public Official Directors the option to recuse themselves 
from voting on contracts between MLH and their respective public agencies if they 
decide in their reasonable judgment that it would be prudent to do so. 
   
V. Response to Finding F3-T. 
 
The Report requests that MLH specifically respond to Finding F3-T related to "the annual 
planning report" that the Town must provide to the Department of Housing and 
Community Development ("HCD") with regards to the Town's programs towards 
addressing its Regional Housing Needs Allocation.   
 
Under Government Code Section 65400, each jurisdiction must prepare an annual 
progress report on the jurisdiction's status and progress in implementing its housing 
element using forms and definitions adopted by HCD.    
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The service contract with the Town MLH provides the Town the information related to 
the existing housing portfolio that MLH administers on behalf of the Town.  The annual 
progress reports primarily tracks applications for discretionary entitlements, 
administrative approvals, and building permits.  Reporting requires information for very 
low, low, moderate, and above moderate income housing affordability categories and for 
mix-income projects, including information about new housing units and developments
that have received an entitlement, a building permit, or a certificate of occupancy.

MLH's contract calls for MLH to participate in the General Plan Housing Element 
Update and implementation as requested by the Town.  MLH, has not been requested to 
assist in the monitoring of status and progress in implementing its housing element, or in 
the preparation of the annual progress report.  Nonetheless, MLH is committed to 
continuing to find ways to increase the supply of affordable housing in the Town and 
surrounding communities and looks forward to collaborating with the Town in 
implementing its Housing Element goals and objectives. 

Submitted by Goldfarb & Lipman, LLP
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SECOND AMENDED AND RESTATED BYLAWS 






























